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that the foregoing is true and correct. (28 
U.S.C. 1746). 
Executed on 
llllllllllllllllllllllll

(Date) (Signature) 

Subpart D—Individual Liability 

§ 516.27 Scope. 
This subpart guidance when DA per-

sonnel, as a result of the performance 
of their official duties, are either sued 
in their personal capacity, or are 
charged in a criminal proceeding. Ex-
amples of civil actions alleging indi-
vidual liability include the following: a 
medical malpractice lawsuit against 
health care providers; suits resulting 
from motor vehicle accidents; constitu-
tional torts; or, common law torts such 
as assault, libel, or intentional inflic-
tion of emotional distress. Likewise, 
state or Federal criminal charges can 
arise from the performance of official 
duties, including environmental crimes 
or motor vehicle accidents. 

§ 516.28 Policy. 
(a) General. Commanders, super-

visors, and SJAs or legal advisers will 
give highest priority to compliance 
with the requirements of this chapter 
with regard to current or former DA 
personnel who face criminal charges or 
civil litigation in their individual ca-
pacity as a result of performance of 
their official duties. 

(b) DOJ policy on representation. If 
in the best interest of the United 
States, upon request of the individual 
concerned, and upon certification by 
his agency that he was acting within 
the scope of his employment, DOJ may 
represent present and former DA per-
sonnel sued individually as a result of 
actions taken within the scope of their 
employment. Representation can be de-
clined for a variety of reasons, includ-
ing but not limited to the following: 
the employee was not acting within the 
scope of his office; there is a conflict of 
interest; or, actions were not taken in 
a good faith effort to conform to law. 

§ 516.29 Federal statutes and regula-
tions. 

(a) Federal Tort Claims Act (FTCA). 
(28 U.S.C. 1346(b), 2671–2680). A waiver of 
sovereign immunity which, with cer-

tain exceptions, makes the United 
States liable for tort claims in the 
same manner as a private individual. 

(b) Federal Employees Liability Re-
form and Tort Compensation Act of 
l988 (FELRTCA or the Westfall Act, 
Pub. L. No. 100–694, 102 Stat. 4563 (1988) 
(codified at and amending 28 U.S.C. 
2671, 2674, 2679). FELRTCA, by amend-
ing the Federal Tort Claims Act, 
makes the FTCA the exclusive remedy 
for common law tort claims arising 
from actions taken by Federal employ-
ees acting within the scope of employ-
ment. The law was passed to eliminate 
problems caused by Westfall v. Erwin, 
484 U.S. 292 (1988). 

(c) 10 U.S.C. 1089 (Defense of certain 
suits arising out of medical mal-
practice). This provision, commonly re-
ferred to as the Gonzales Act, makes 
the FTCA the exclusive remedy for 
suits alleging medical malpractice 
against a military health care pro-
vider. 

(d) 28 CFR 50.15 (Representation of 
Federal officials and employees by De-
partment of Justice attorneys [. . .] in 
civil, criminal, and congressional pro-
ceedings in which Federal employees 
are sued, subpoenaed, or charged in 
their individual capacities). These DOJ 
regulations set out the policy and pro-
cedures for requesting representation 
in individual liability cases. See also 28 
CFR part 15 (Defense of Certain Suits 
Against Federal Employees, etc.). 

(e) 28 CFR 50.16 (Representation of 
Federal employees by private counsel 
at Federal expense). 

§ 516.30 Procedures for obtaining cer-
tification and DOJ representation. 

(a) SJA or legal adviser procedures. 
When an SJA or legal adviser learns of 
a criminal charge or of a lawsuit alleg-
ing individual liability against DA per-
sonnel as a result of performance of of-
ficial duties, he will take the following 
actions: 

(1) Immediately notify Litigation Di-
vision and the appropriate U.S. Attor-
ney and FAX or express deliver copies 
of process and pleadings to each office. 
Where time for response is limited, re-
quest that the U.S. Attorney either pe-
tition the court for an extension of 
time, or provide temporary counsel and 
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